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PIRACY – A LEGAL PERSPECTIVE 

 

Mr. James GOSLING 

Maritime Lawyer, GB 

 

I am very honoured to have been asked to give a talk to you as a Catholic lawyer, 

working in the City of London, who has been extensively involved in the resolution 

of many piracy cases.  When Father Bruno asked me to give this talk, he said that I 

should do it with the point of view of trying to help you, as people who were going 

out to see mariners in various ports around the world, in trying to give help and 

support to those who had been involved in piracy, but, perhaps even more 

important, to those who were worried because they were going to pass through 

pirate-infested waters.  

What I hope to do is to show you how we resolve these problems, and give you a 

message which is realistic but which has some comfort to mariners.  

For me, it has been a very sobering experience, coming across the sort traumas 

that mariners have been through. I come from quite a privileged background, having 

been to a public school and then Cambridge University and Law School, and then 

joining a large marine law firm in the City of London. The only thing I can claim is 

that Catholics in England are a minority, and I like jokingly to say that they are a 

persecuted minority because there is an Act of Parliament, know as the Act of 

Settlement 1701, that says no Catholic can ever marry an heir to the throne of 

England.  I have to say it does not rank highly in the scale of discrimination! 

You might ask how a London lawyer becomes involved in this area in the first 

place. English law has a long history, and because of the expansion of the British 

Empire, we managed to take our law all over the world.  At the time of the expansion 

of world trade, particularly at the end of the 19th Century, English law was 

incorporated into many contracts between people trading around the world, as it 

was seen as reliable, impartial and fair.  It became the standard way of dealing with 

problems in the commercial and shipping world. My own firm started about 135 

years ago and specialised in shipping law.   

My own area is in that of crisis response. My time is involved in dealing with 

collisions, salvages, groundings, explosions, sinkings, fires, etc, on ships. We often 

get called in the middle of the night to advise owners who have had collisions or 

other maritime disasters all over the world, and over the decades have gathered a lot 

of experience in how to deal with the fall-out from these problems.   

It was with this background that I first became involved in piracy. I think the first 

case was in about 2005. I remember receiving a call from a shipowner, saying his ship 

had just been hijacked off Somalia, and he asked me "What do I do?". I replied "Don't 

know – but I'll find out and get back to you". For me, it was just another problem at 

sea, albeit a bit of a novel one.  We quickly worked out what to do to overcome the 

various complications, albeit it was much easier then than it is now. I have probably 

done over 100 hijacks since then, in Somalia and West Africa (and a few land-based 
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kidnappings as well). It might help if, first of all, I put it into some sort of 

geographical perspective.  I must admit, I did have to look at a map at the time to see 

where Somalia was. The majority of hijacking incidents take place in the South China 

Sea and the Straits of Malacca, off Somalia, the Gulf of Aden and in the Indian Ocean, 

and in West Africa.  

Again, just to put it into perspective, here is a picture of a map of Europe imposed 

over the Gulf of Aden and Indian Ocean.  You can see what a huge area it is.   

I would just like to show you how incidents have increased over the last few 

years. The first map shows you incidents off Somalia in 2008. The yellow shows 

attempted attacks, and the red shows actual attacks. As you can see, the majority of 

the attacks were in the Gulf of Aden around the Yemeni coast which is to the north.  

There were a few round the southern coast of Somalia as well.  If we now look at the 

map for 2009, you can see that the attacks and successful attacks have increased 

hugely, with a lot of attacks moving away from the Somali coast and out into the 

Indian Ocean. The map for 2010 shows a further geographical spread out into the 

Indian Ocean. In 2011, the map shows the attacks bunching up round the Gulf of 

Oman and up into the Gulf. The good news is that the map for 2012 shows a 

remarkable drop in attacks, and I will come back to the reasons for that. The 

comparative chart, which is next, shows how attacks and successful hijacks have 

fallen off from a high in 2011 to a much more encouraging low in 2012. This is 

certainly an optimistic message which I would hope you could take to the mariners 

that you see, but it should not be taken as a message for complacency.   

The basic problem with Somalia is that it is one of the poorest countries in the 

world, which has no functioning government and enormous turmoil with war, 

starvation and religious upheaval. The perceived historical reason for piracy off the 

coast of Somalia is that the local fishermen saw their fishing grounds being pillaged 

by foreign, unlicensed vessel, and also the alleged dumping of toxic materials. This 

was because of the lack of any functioning government or controlling authority in 

Somalia. There is an element of truth in these suggestions but they do not show the 

whole picture. For whatever reason, Somalis began attacking fishing vessels and 

dhows and realised that they were relatively easy targets to attack, pillage and hold 

to ransom. The reason they were easy to hold to ransom is that they could be taken 

close to shore and kept in the sure knowledge that nobody ashore would seek to 

interfere. There were therefore good supply lines to the vessel whilst it was held to 

ransom by the pirates on board, who could also form a bridgehead and protect it 

from the sea. Eventually, the pirates began going on skiffs and smaller vessels to 

attack larger merchant vessels, and this began in earnest in about 2007. As you can 

see from the pictures attached, it is very difficult to tell whether these vessels are 

innocent skiffs or fishing vessels, or pirate mothership and skiffs.   

The other problem, as you will see from the next two pictures, is how you tell 

whether a pirate is a pirate or a terrorist. As a matter of law, it is legal to pay a pirate 

who is a criminal, but it is not legal to pay ransom to a terrorist.   
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There are now a number of reasons why there has been a decrease in hijacks. This 

includes a reporting system to the naval forces, actions taken by the naval forces to 

try to ensure that piracy is kept to a minimum (for example, the keeping of an 

international transit corridor between Yemen and Somalia, interdiction of skiffs and 

mother ships etc.). There is then a publication which has been put together by the 

armed forces and various merchant marine entities, called Best Management 

Practice, which sets out the normal precautions on self-preservation that a vessel can 

take, such as razor wire, use of water hose, use of speed, zig-zag, good lookout, 

citadel etc. Finally, and pretty effectively recently, has been the use of private armed 

guard companies, but that has brought with it all sorts of problems and risks, albeit 

so far it has been very effective in that no vessel with armed guards has yet been 

taken.   

Once you are hijacked, there are a series of unattractive options. The first is to 

refuse to negotiate, but that gets you nowhere. This is a stance which has been taken 

by one or two of the Muslim flag vessels, and has had no success at all, to our 

knowledge. The second is to rely on national armed forces to intervene. That is a 

possibility but the complicated nature of shipping with such a diversity between the 

nationality of the owner, the flag of the ship, and the nationalities of the crew, makes 

this an unlikely proposition, and all the more so when you look at the dangers of 

trying to attack a heavily-guarded ship on a hostile coastline with little knowledge of 

the set-out of the ship and where the hostages are held. The next option is to rely on 

private military to intervene. There are some real cowboys around who offer their 

services but, frankly, the sheer cost of doing this would outweigh any ransom paid to 

date. The final option is to negotiate and pay. This is the option that is most often 

taken. Our experience is that once a vessel has been held, an owner is on his own and 

he has little option.   

 

So what happens when a vessel has been hijacked?   

 

It is our experience that there will be a period of complete radio silence while the 

vessel is taken to Somalia. Again, our general experience is that the pirates will 

secure the vessel with the minimum of force, but, sadly, some people have been 

wounded and killed during a hijacking. During that period, the shipowner can use 

his time in getting together the best team of professionals to help him resolve the 

hijacking.  It is there that we become involved.   

The first thing the Owner will do will be to alert his flag state, the relevant 

national navies in the Gulf (to see whether the crew can be rescued if they have 

retreated to a citadel). He will also alert his insurers, a law firm like us to help to co-

ordinate matters, and appoint an experienced negotiator who can advise him on how 

to conduct the negotiations with minimum risk to his crew. The families of the crew 

should be contacted and cared for, because, for them, it is a time of terrible trauma 

and worry. They need to be briefed fully on what to say and do if they are called by 

the crew because there is information that they can usefully obtain to pass on to the 
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owner and the negotiator with regard to the situation on board, and they can also 

give valuable reassurance to the crew member that the matter is being dealt with by 

the owner.   

 

It is always our advice that there is no substantial media announcement, as this 

only serves to fuel the fires of expectation of the pirates.   

 

The inter-relationship between the owner, the negotiator and the families is very 

important.  It is one of the fundamental matters that affect negotiations, and is central 

to most owners' thinking, in my experience. The welfare of the crew and any medical 

problems that are known of will have an effect on the way in which the negotiations 

are carried out. The owner also has reputational issues that he needs to protect, and 

he needs the families to see that the crew, the family, and the owner are all victims of 

these criminal actions by the pirates, and they are all literally in the same boat.  

Various other matters will affect negotiation, including the value of the vessel and 

the cargo; the type of cargo; the amount of bunkers remaining on board; the food and 

the water remaining on board; and whether or not there is a dangerous cargo.  

During the negotiations, the negotiator will be wanting to find out at regular 

intervals that he can have proof of life, which involves asking questions of each crew 

member that could only be answered by him.   

The way in which the negotiations go is basically the pirates starting at a 

ridiculously high figure, and the owner then edging slowly upwards. These are not 

what you and I would call normal commercial negotiations. In other words, you 

don't start with one figure, counter at another, and then finish somewhere roughly 

halfway between. If an owner comes up too fast, or gives too high a figure, the 

pirates have been known to renege on the figures they have come down to and go 

back up to a higher figure, which is known as the "yo-yo effect". The negotiations are 

always difficult, and no-one should underestimate the strain that this puts on 

owners. We have known several owners who have had mental breakdowns and 

heart attacks because of the stress that has been caused. During the course of the 

negotiations, there will be very difficult times with the crew forced to plead and pass 

on various ultimata, including the threat of the use of torture, execution etc.  

It is not a pretty picture, and whilst in the early days in 2007/8 the use of 

threatened torture and mock executions was fairly rare, I have to say that it has 

become more frequent, and the abuse has become worse. Nobody should 

underestimate what the crew have to go through, and I am sure you will hear more 

about that from others more experienced later today.  It is truly awful but, and this is 

a huge generalisation, people do come out at the end alive.  We have not had a single 

case in which we have been involved, where we have had professional negotiators, 

where the ship and the crew have not come out. That, I think, is part of the 

importance of emphasising to mariners that any reputable owner is going to engage 

a team of professionals, who will work night and day to bring about a successful 

resolution of the problem.  
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One of the big problems is the payment of ransom. There are huge legal, 

regulatory and compliance problems in paying a ransom.  Most people's perception 

is that payment of a ransom is illegal and immoral. As a matter of English law, it is 

perfectly legal, and indeed we have had a recent Court of Appeal decision 

confirming that. It is also legal as a matter of American law, and most countries allow 

it. Ironically, one of the countries that does not is Italy, but there are certain ways 

around that prohibition which we have used. However, you should not 

underestimate the difficulties. Particular pressures are put by the establishment on 

the banks, and the problem of trying to obtain cash of hundreds of thousands or 

millions of dollars from a bank and then transporting it around the world to be 

dropped on a ship in Somalia, should not be underestimated in terms of difficulty.  

The US passed a Presidential Order in April 2010, putting a whole lot of Somalis on a 

Sanctions List, and this was reflected by similar, but not identical, orders from the 

UN, the EU, the UK and others. On top of this are the very stringent money 

laundering regulations that most civilised countries now have, together with export 

of cash prohibitions, and the illegality of any payment to terrorists and the difficulty 

of trying to show that the people you are paying are criminals and not terrorists.  

However, notwithstanding all these problems, we have managed to raise, in each of 

the cases in which we have been involved, the appropriate amount of cash in dollars 

from banks and to have that transported legally across the world through many 

different air spaces and jurisdictions.   

There is another very complicated question as to who pays the ransom. At the end 

of the day, it is the shipowner. He might, in his turn, be able to recover that from an 

insurer or from a cargo interest or from a charterer, but it is he who carried that 

heavy responsibility. In these difficult times, many owners are severely stretched, 

and several have gone out of business as a result of piracy. Although there are 

exceptions, very rarely will an insurer or cargo owner pay the money up front. The 

shipowner has to pay and then recover.  If you take into account the fact that many of 

the ships are heavily mortgaged and rely on daily hire from the charterer (which 

usually stops once a vessel is hijacked), and the fact that a mortgagee bank will still 

require daily payment, and where the crew still have to be paid their weekly or 

monthly salaries, you can imagine the financial difficulties on an owner.   

In several cases where there is either no insurance or the owner has become 

insolvent, we have acted for free by providing our services, as have some negotiators.  

We know the agony that these cases caused, and the delicacy with which they have 

to be handled.  We are conscious of the fact that, in cases where there are insurers or 

owners who can pay, then we have earned our money, but we owe a duty to those 

who are not so fortunate and have acted for free. We have also come across 

benefactors who have come from surprising places and paid ransoms themselves 

with no suggestion that they should be repaid by anyone. It is certainly something 

that has rekindled my faith in the general goodness of human nature.  
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There have been extreme cases where families have had to raise the money 

themselves. What people tend to forget is that the majority of seafarers in this world 

come from the so-called Third World as opposed to the First World. The thing that 

has truly disturbed me is the increasing move from governments in the First World 

to try to ban ransom payments, and there are current moves afoot in the US and the 

UK to do just this. We are part of pressure groups that are trying to show to these 

governments that, whilst they may consider crews on these vessels to be 

"expendable" in the general interest of trying to discourage payment of ransom, there 

is another side of the coin which is that they are human beings who deserve help and 

assistance, and that the approach of these First World countries is hypocritical in 

circumstances where they will turn a blind eye to payment for executives of large 

corporations who are kidnapped and where ransoms are paid.   

I thought it might be interesting to show you pictures of the cash that is 

transferred, and it will give you an idea of the difficulty not only legally and 

commercially of transferring large amounts of cash, but also physically and 

logistically.  In the early days, we used to pay ransom by delivery to a hotel in, say, 

Dubai or Kenya. That was when the ransoms were something like US$300,000.  As 

time went on and the amounts increased, the pirates became edgy and didn't trust 

their "friends" who were receiving the cash, and insisted on it being delivered 

directly. It was often delivered by sea from a tug or other vessel. These were perilous 

adventures where the people delivering it put their own lives at risk, and there was 

one with which we were involved where the crew of the tug were involved in three 

fire-fights on the way to and from delivery of a ransom. These methods became 

lengthy and expensive, and then led to delivery by air.  

 

US$100,000 in US$100 bills weighs about 1kg, and from this you can see what one 

slab looks like. It follows that US$1 million weighs 10kg, and US$10 million weighs 

100kg, which is more than I weigh.  These pictures show ransom payments that were 

actually made of US$ .................,  US$ ...............  and US$.................  respectively.   

 

The ransoms are now delivered by air, and this in itself is a dangerous exercise.  

We have been involved in two cases where couriers have been arrested in transit 

with cash, and one where a courier has had severe problems. One set of couriers 

received a 15 year jail sentence for being involved (in what is essentially a legal 

operation) which was then commuted by a Government which itself had a year or so 

before announced to the world that it had paid a ransom to release an English 

yachtsman and his wife.     

 

The problems do not end when the ransom has been paid.  Indeed, that is 

probably the most dangerous time. The pirates are excited because they have 

received a large amount of money, and they are trying to divide it up amongst 

themselves and protect themselves from being attacked by other pirates. They tend 

to remain on board the vessel for about 24 hours, and then leave.  Often, the vessel is 
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issued with a "permit" which allows it to sail, and forbids other pirates from 

hijacking it again. This is laughable.  

Even when the pirates are off, the problems continue. If a vessel has been held for 

anything in excess of three months, there tend to be all sorts of problems with 

underwater sea growth on the hull; the main engine and generators may not have 

been used for some time. Quite often all fuel on board has been exhausted apart from 

the heavy fuel oil which is a thick, glutinous oil which needs to be heated for use in 

the main engine. Quite often, this is used in the generators, which can lead to severe 

damage. In addition to that, the crew can be quite traumatised, malnourished and 

sick, and so it has quite often been necessary to send in a tug with medicine, re-

supplies, and armed guards, and to take the vessel in tow. This is an extraordinarily 

difficult, dangerous and expensive operation.  

 

We have often tried to get a naval escort to the vessel out from an anchorage in 

Somalia after payment of ransom, but rarely have the naval forces co-operated.  

 

On the way to the discharge port, the crew, whose effective home has been 

invaded, need to clean up the ship which can be in a fairly appalling condition. The 

problem here is that they are being asked not to by the various investigating 

authorities who want to see if they can get evidence to prosecute pirates.   

At the port of refuge, we debrief the crew and take statements. We generally ask 

the negotiator to help with these debriefs so that the crew can see how the 

negotiations have been carried out, the difficulties that the owners have had, and the 

fact that the crew, their family and the owners are all victims of these common 

criminals. We tend to go there with psychologists, doctors, clothes, money, phones, 

and to provide general assistance and encouragement. We try to identify those how 

need future counselling or help, and to explain to them that they have not been 

abandoned but they and their families have been looked after insofar as the owner 

can whilst dealing with a very difficult situation. We help with the repatriation of the 

crew, but also have to liaise with the various authorities who will treat this as a crime 

scene. We often come across unexploded armaments as well as appalling scenes of 

degradation.  

This may all seem bleak, but it is often said that the Somali pirates have a business 

model which is to ransom a ship where they are conscious of the value of the ship 

and the cargo, and have not wanted to spoil  that by damaging the ship or killing the 

crew. On the whole, they return the crew basically unharmed but, of course, that 

does not speak about the physical mistreatment and the mental scars that many of 

them will have experienced. Nonetheless, the fact of the matter is that there are 

professionals involved who I like to think know what they are doing and bring about 

the resolution of most of these problems.  

Having said that, there are some terrible cases. The "ICEBERG 1" is a vessel that 

has been held for over two-and-a-half years. Several of the crew have died.  We have 

tried in the past to see if there is any way in which an initiative can be taken to 
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provide assistance in circumstances where the owner has failed, and the insurers 

have walked away. It is a terrible case. Similarly, there was the case of the "RAK 

AFRICANA" where some of the crew were taken ashore and the vessel sank 

immediately upon payment of the ransom. The "ORNA" was another case where 

there was a fire on board during the hijack, and, whilst the vessel has recently been 

released, several crew have been kept. It was a long-standing shame and blot on the 

shipping world that it remained so long in Somalia.  

We have also had problems where certain nationalities have been discriminated 

against by the pirates because they believe that their national navies have attacked 

them. This is particularly true of Indians and South Koreans. We know of cases 

where they have been held whilst the rest of the crew and ship have been released, 

and we have been instrumental in cases where we have been able to ensure that 

those nationalities have been handed over in return for part-payment of the ransom.  

This is a complicated process in itself.  

I mentioned earlier the banning of ransoms, and this is something I hope every 

right-thinking human being would lobby the governments of the UK and the US 

against. The effect it would have on the mariners who are effectively sacrificed, the 

cost to the world in lost cargo and ships, and the potential damage to the 

environment if a tanker were to sink, are unthinkable.   

I have given you an overview of what happens, and perhaps I could just give you 

few of my own personal views and impressions.    

The first thing that I would say is that I am very proud of what I have been able to 

do, but feel sad and upset that it is necessary to do it, and I would love it to go away.  

However, that is naïve.   

I think I must be honest and say that our view over the last five years is that the 

violence has increased. There have been so-called "executions" (I would call them 

murders) but they are rare in the extreme.  I am only aware of three.  However, that 

is three too many. There have been cases of sexual abuse, beatings, torture and mock 

executions. Having said that, it needs to be put into perspective. The treatment is bad 

and, generally speaking, the crew are held in confined spaces in high temperatures, 

but the overall impression I get is that they suffer from boredom and fear, and that is 

the biggest problem. The other trends we see are of larger ransoms and longer 

detentions.   

The position in West Africa is rather different, and rather worse. There are three 

basic things the pirates do. They will either take the crew ashore and leave the ship; 

take money and valuables; or steal the cargo. All these are of relatively short 

duration, the longest that I am aware of being about 10-14 days. However, it has to 

be said that the violence used in West Africa is far greater, with a total lack of any 

respect for human life.   

 

Some of the other remarkable things we have come across on our debriefs are the 

following, some of which may help you when speaking to mariners, and some of 
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which you need to be aware of so as to think how to deal with the mariners 

beforehand: 

 

1. Religion is a major factor. Those who have a religion gain great strength from 

their faith. Many, of course, are Catholics, since many mariners come from 

that sort of background, such as the Filipinos.   

2. Violence tends to happen at the beginning if it is going to happen, and rarely 

is violence introduced at a later date if there has not been violence in the 

beginning.   

3. A leader of the crew will emerge. It is usually the Captain, and that person 

will be looked up to and help his fellow crew.  It can, however, come from the 

lower ranks, especially if the Captain is kept isolated, which sometimes 

happens. Funnily enough, it can often be the Cook.  Once, unusually, it was 

the Cadet. The role of the leader is crucial.  One captain we were aware of 

bargained with the pirates in a quite practical way, saying  "Please do not hurt 

the crew - they will do what you want. There is no point in beating them – just 

ask, and we will do it."  It is easy for me to say this, speaking in the warmth of 

an office in London, but it is a sensible way of proceeding.  

4. I think one of the major traumas for the crew is that they do not know when it 

will end.  All I can say from experience is that, certainly in all the cases in 

which we have been involved, it does end, and it will end if you have sensible 

professionals dealing with it. You will know from the negotiations quite 

quickly as to whether your owner is dealing with it in the way that he should.   

5. Unfortunately, Europeans are discriminated against as they are seen as being 

more valuable than those from the so-called Third World.   

6. The statistics show that there is a very low chance of a ship being hijacked.  

That has become increasingly true as you will see from the statistics at the 

beginning of my talk.   

7. There is generally a very knowledgeable industry to help an owner resolve 

hijackings nowadays.  

8. It is true that the crew member is a victim and, of course, he is the one who is 

worst afflicted, followed only shortly afterwards by their family. However, 

everyone is a victim, including the owner. I would say that it was the lawyer 

as well (look at my grey hair and lined brow) but I don't think I would get 

much sympathy from that. 

9. There is violence, and I think that some of the violence you will hear about 

later today was at the worst end of the scale.   

10. There is a terrible helplessness for a crew member who sees others suffering 

violence.  

11. I think the nature of mariners means that there are actually remarkably few 

fatalities when a hijack takes place.  I think that this compares well with what I 

would call other professions. It is because mariners are often Third World 

citizens, and so less cossetted than the First World, they tend to be fatalistic 
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because, as mariners, they know that nature cannot be controlled (and the 

phenomenon of piracy is not greatly different). They remain calm as a crew in 

the face of yet another adversity thrown at them. In a sense, the crew is their 

family, and they have a structure of rank and order which, if nothing else, 

provides a framework within which to try to cope with the ordeals of kidnap.  

12. However, for a mariner, that strength can also be a weakness because, of 

course, the ship is their home and it has been violated.   

13. Life on board a ship is very structured. There are certain codes. For example, 

every cabin has a door and also a curtain. If the door is open but the curtain 

closed, it means that people are free to enter.  If the door is closed, it means the 

person requires privacy. The invasion of the home and of these codes, of 

course, affects a mariner worse than it would another.   

14. The inability to communicate with the family is difficult. In the old days, 

communications on long trips were non-existent, but now mobiles and texts 

are available to mariners, and so being deprived of this makes it so much the 

worse. Nonetheless, they will, on the whole, be allowed to speak occasionally 

to their family, if only to rack up the pressure on an owner.  

15. There is an excellent book called "Coping with Capture" which was produced 

by the Danish Maritime Officers Association. It is an excellent booklet which 

should be available to you all so that you can show it to mariners and 

encourage their owners to buy it because it shows, from an extremely practical 

point of view, first of all how to avoid capture, and then how to deal with it.   

 


