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Cases Showing the Need for the Conscience Protection Act

In Washington, a state court has ordered a county hospital to provide elective abortions, although all
its obstetrics and maternity care staff object to doing so.! The court interpreted the state’s 1991
abortion law to require all public hospitals providing maternity care to provide abortions, and said that
the hospital’s past practice of referring such cases to Planned Parenthood is not sufficient to comply
with that law. The hospital has been told it must hire medical staff willing to perform abortions, even
though this seems to conflict with a provision of state law that forbids employment discrimination
against health professionals who object to abortion. In 2015 and previous years, the state House of
Representatives also approved bills to force virtually all health plans in the state to cover elective
abortions; these bills stalled in the Senate due to uncertainty as to what federal law may require.?

In New York, the state Department of Financial Services, without any basis in statute or regulation,
insists that individual and group health plans include “model language” ensuring coverage of elective
abortions. Even religious employers have been ordered to cover abortions that violate their moral and
religious convictions. On investigating this mandate, religious organizations found that the department
had already been covertly requiring insurance companies to cover all abortions under the umbrella
term of “medically necessary” surgery. Churches and others filed a lawsuit in May 2016 to challenge
these mandates.® The Department has refused to back down, and in January 2017 announced plans to
enshrine an abortion mandate in its regulations.*

In California, the state Department of Managed Health Care in 2014 began demanding that all health
plans under its jurisdiction—even those purchased by churches and other religious organizations—
must cover elective abortions for any reason, including late-term abortions and those performed for
“sex selection.” No exemption of any kind is allowed. Efforts to use the federal conscience law, the
Weldon amendment, to stop this coercion failed when the Obama administration declared that the
amendment does not cover such situations.® In addition, in 2015 the state’s “Reproductive FACT Act”
took effect, requiring pro-life pregnancy aid centers that provide health care to instruct their clients on
how to obtain free abortions; in 2016 the Ninth Circuit Court of Appeals declined to grant preliminary
injunctive relief against this mandate, which was challenged on free speech and free exercise grounds.’
A similar law in Illinois, applicable to health professionals, took effect in 2017. It was enjoined by a
state court, but only for the specific plaintiffs who challenged the law.®

In Alaska, the state supreme court has held since 1997 that private non-sectarian hospitals must
provide abortions.® The court said Alaska law protects abortion as a fundamental right; factors such as
the state’s granting of a certificate of need to the hospital, and the receipt of federal and state funds,
make the hospital a “quasi-public” actor which must help ensure access to abortions. A nonprofit
hospital, whose policy against abortion was based on the sincere moral convictions of its operating
board, cited Alaska’s conscience law as a defense to a lawsuit challenging the hospital’s policy. The
court said its immediate decision does not cover religiously-sponsored hospitals, but it left open the
prospect that their pro-life policies could be challenged in the future.
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